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Dear Sir: 

Applicants hereby petition the Office of the Director under 37 C.F.R. 1.181 to invoke its 
supervisory authority. Applicants wish to correct the filing date accorded to U.S. patent 
application number 1 0/53 1 , 1 59 (' 1 59 application), filed by Keim et al. Applicants submit that 
the correct filing date is April 1 1, 2005. 

The present petition is Applicants' fourtti attempt to address this matter. Applicants have 
filed two previous petitions under 37 C.F.R. 1.10(d) to correct the filing date accorded to the 
'159 application. Both prior 1 . 1 0(d) petitions have been dismissed by the USPTO. Applicants 
further filed a petition under 37 C.F.R. 1.181, dated August 21, 2006, to the Office of tiie 
Director to invoke its supervisory authority. This renewed petition expressly addresses the issues 
raised in the USPTO's prior dismissals. Applicants maintain that the USPTO has acted 
arbitrarily in denying Applicants' prior petitions, and seeks to invoke the supervisory authority of 
the Office of the Director to reconsider the relevant facts and new evidence in support of its 
position. 
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1. Background 

On April 11, 2005, Applicants filed by Express Mail a U.S. patent application as a 
nationalization of PCT patent application PCT/US2003/032887, filed October 14, 2003, which 
claimed priority of U.S. provisional application number 60/417,843, filed OctobCT 11, 2002. The 
U.S. provisional application is believed to have continuous pendency with the PCT application 
because October 1 1, 2003, fell on Saturday and the next regular business day for the USPTO was 
October 14, 2003. The Certificate of Mailing for the U.IS. patent application bearing Express 
Mail No. EV667329735US and executed on April 1 1, 2005, and accompanying transmittal 
documents addressed to the United States Receiving Office, are provided in attached Exhibit A. 

Applicants deposited the Express Mail package containing the U.S. patent application 
directly with employees of the U.S. Postal Service (USPS) on April 11, 2005, under Express 
Mail Label No, EV667329735US. The Express Mail package was pre-addressed to: Mail Stop: 
PCT RO/US, Conamissioner of Patents, P.O. Box 1450, Alexandria, VA 22313-1450, see 
attached Exhibit B. 

On April 26, 2005, Applicants received the retum postcard with the assigned serial 
number for the U.S. patent application. On the retum postcard, the accorded U.S. filing date was 
given as April 12, 2005, see attached Exhibit C. 

Upon close inspection. Applicants discovered that the USPS had written the date 
accepted on the Express Mail receipt as April 12, 2005, see attached Exhibit B. Further 
investigation^ including interviews with all persons involved in handling the Express Mail 
package, and discussions with the USPS, revealed that the USPS had made a mistake as to filling 
in the "date accepted" field of the Express Mail receipt. In fact, the Express Mail package was 
deposited directly with USPS employees on April 11, 2005. The subject patent application 
should be entitled to receive that same date as its filing date. 

In support of Applicants' petition, the following facts are offered as evidence of flie 
events as they transpired. Express mail packages are picked up once each business day from the 
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offices of Quarles & Brady (law firm representing the assignee of record) by Intellequick courier 
service, who then transports the packages to the USPS. The affidavits of Maritza O'Neill and 
William Bilyk confirm that Express Mail EV667329735US containing the subject national stage 
patent application was placed in the Intellequick courier pick-up bin in the mail room of Quarles 
& Brady by about 4:30 p.m. on April 1 1, 2005. The affidavit of John Mitchell states the Express 
Mail was indeed picked up from the Intellequick courier pick-up bin in the Quarles 8c Brady mail 
room at 6:07 p.m. on April 1 1th and taken to the USPS on the same day, see attached Exhibit D. 
These affidavits were made under oath and penalty of perj ury and should be accepted as accurate 
and reliable statements. 

Applicants also offer additional corroborating evidence of the April 1 1th filing date in 
compliance with Rule 1 . 1 0(d). Intellequick maintains a courier log with time and date entries for 
each pick-up and delivery in its normal course of business. As recorded in the courier log, the 
Express Mail was picked up from Quarles & Brady at 6:07 p.m. and deposited with the USPS at 
6:56 p.m, on April 1 1, 2005, see attached Exhibit E. The courier log is an independent and 
contemporaneous record, made within one business day of the deposit in question^ and supported 
by the above affidavits, that the Express Mail package was in fact taken to the USPS at the 
indicated time. 

As further evidiKice tiiat Express Mail EV667329735US was deposited with the USPS on 
April 11, 2005, note that the USPS records show Express Mail EV667329735US as logged into 
its tracking system as of 5:05 p.m. on April 12, 2005, see attached Exhibit F. As recorded in the 
Intellequick courier log^ the next Express Mail pick-up by Intellequick from the offices of 
Quarles & Brady did not occur until 6:08 p.m. on April 12, 2005. This following delivery was 
made with the USPS at 6:58 p.m. on April 12, 2005. Therefore, the USPS was indisputably in 
possession of the Express Mail EV667329735US before the next delivery by Intellequick on 
April 12, 2005. Based on the courier logs, which were made contemporaneously with the 
deposit in question, and the time and date entries in the USPS Express Mail tracking system, the 
Express Mail package could not have been made on April 12th and was in fact deposited with 
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USPS employees on April 11, 2005. See also Express Mail Certificate executed on April 11, 
2005, attached as Exhibit A. 

Based on reviewing the same information as explained above, the USPS has confirmed 
and acknowledged in writing that 'this mailing was dropped off at our Main Post Office on April 
1 1, 2005, not April 12, as indicated on the Express Mail Label," see attached Exhibit G. 

II. Prior Petitions 

On June 9, 2005, Applicants filed a first petition under 37 C.F.R. 1.1 0(d) requesting the 
filing date be corrected to April 1 1, 2005. On September 27, 2005, the USPTO dismissed the 
petition stating that Applicants had failed to provide corroborating evidence, see attached Exhibit 
H. 

On October 19, 2005, the 459 application became abandoned. 

Apphcants disagreed with the dismissal of the first petition and filed a second petition 
under 37 C.F.R. 1. 10(d) on March 3, 2006, to further explain their position. The second petition 
was dismissed on June 21, 2006, for similar reasons as the furst petition, see attached Exhibit L 

Applicants disagreed with the dismissal of the second petition and filed a third petition 
under 37 C.F.R. 1.181 on August 21, 2006, to invoke the supervisory authority of the Office of 
the Director. The 1.181 petition was dismissed on December 6, 2006, see attached Exhibit J. 

III. Arguments for Further Consideration 

In considering Applicants' August 21, 2006 petition. Applicants believe that the USPTO 
has again failed to consider the totality of the evidence. According to Rule 1.10(d)(3), the 
Examiner should be applying the standard that: 

"The petition includes a showing which establishes, to the satisfaction of the Dhector, 
that the requested filing date was tiie date the correspondence was deposited in the 
'Express Mail Post OJOfice to Addressee' service prior to the last scheduled pickup for that 
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day. Any showing pursuant to this paragraph must be corroborated by evidence from the 
USPS or that came into being after deposit and within one business day of the deposit of 
the correspondence in the 'Express Mail Post Office to Addressee' service of the USPS." 

Applicants mauitain the necessary showing for tiie requested filing date (April 1 1, 2005) 
has been made, but the Examiner has improperly discounted the evidence. Accordingly, 
AppHcants file this renewed petition under 3 7 C.F.R. 1 . 1 8 1 to the Office of the Dnector. 

Applicants steadfastly maintain that the Express Mail EV667329735US package 
contaimng the U.S. patent application as a nationalization of PCT patent application 
PCT/US2003/032887 was in ^t deposited with the USPS on April 11, 2005. While AppHcants 
acknowledge that the date accepted on the Express Mail receipt is dated April 12, 2005, all 
available evidence establishes that the April 12th date is incorrect 

Applicants will now address the points raised by the Examiner in the December 6, 2006, 
dismissal of the 1 . 1 8 1 petition. On page 4 of the dismissal, the Examiner discusses the submitted 
affidavits and states in part that: 

"However, the affidavit was made six weeks after the date in question. There is nothing 
in the affidavit that suggests that Maritza O'Neill has any specific remembrance or 
recollection of that particular package. The affidavit appears to rely on the fact that the 
Certificate of Mailing was signed on that date by her. However, this Certificate of 
MaUing only establishes intent to mail it on that date, not that it was actually mailed on 
that date." 

Apphcants believe that the Examiner has taken an improper and unreasonable 
interpretation of Ms. O'Neill's affidavit. The fact that the affidavit was made six weeks after the 
date m question arises from the fact that Applicants did not become aware of the problem until 
the postcard was returned vwth the Wrong fihng dale. Apphcants then exercised due diUgence to 
investigate the facts, including talking to all parties mvolved and addressing the issue with the 
USPS. The affidavits were completed by each individual only after all facts were known and 
understood and Apphcants had decided on the proper corrective action. In the normal course of 
business, six weeks is not an unreasonable time for that entire process to transpne. Considering 
the importance of the matter and the tune spent with the mvestigation, which Ms. O'Neill was 



-5- 

QBPHX\2070931.1 



USSN: 10/531,159 
Keim et al. 

Petition Under 37 C.F.R. § 1.181 

actively involved, the notion that her memory would have faded in those six weeks is 
unreasonable. 

The Examiner states (1) there is nothing in the affidavit that suggests that Maritza O'Neill 
has any specific remembrance or recollection of that particular package and (2) that affidavit 
appears to rely on the fact that the Certificate of Mailing was signed on that date by Ms. O'Neill. 
Applicants disagree with the Examiner's assessment of the affidavit. Ms. O'Neill's affidavit 
expressly states that "the statements in this affidavit are true and based on my personal 
knowledge." The affidavit then goes into great detail in paragraphs 5-7 as to exactly what 
happened during her custody of this particular package (receiving patent application, completing 
transmittal documents, signing Certificate of Mailing, sealing Express Mail package, delivering 
the package to William Bilyk). For the Bcaminer to take the position that there is nothing in the 
affidavit that suggests timt Maritza O'Neill had a specific recollection of the Express Mail 
package in question is inaccurate and an unreasonable interpretation of the affidavit. 

On page 4, the December 6 dismissal fijrtiier states in part that: 

"The affidavit of William Bilyk merely states that on April 1 1, 2005 and April 12, 2005, 
all packages in his custody were picked up by John Mitchell between 6:00 and 6:30 p.m. 
Neither the affidavit of William Bilyk nor the affidavit by John Mitchell specifically refer 
to Express Mail mailing label number EV667329735US. Rather, these affidavits simply 
confirm that each of these persons performed their usual duties on April 1 1 , 2005 and 
April 12, 2005." 

Applicants agree with tiie Examiner on the above points but arrive at a different 
conclusion. As the Examiner acknowledges, the affidavits clearly support that on the dates in 
question "all packages in his custody were picked up by John Mitchell between 6:00 and 6:30 
p.m." and fijrther that "each of these persons performed their usual duties on April 1 1, 2005 and 
April 12, 2005." This is precisely Applicants' point. Given the fact that Ms. O'Neill delivered 
the package in questiion to Mr. Bilyk, and given the fact that Mr. Bilyk placed the package in the 
pick-up bin, and given the fact that Mr. Mitchell picked up all packages after the time that the 
package in question was placed in the pick-up bin and then dutifiilly delivered the package to the 
USPS on April 1 1th, and givati the fact liiat each of these persons performed their usual duties, 
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and given all of these facts have been attested to under oath in sworn affidavits, then the only 
reasonable conclusion is that the Express Mail package was delivered to the USPS on April 1 1, 
2005. 

Mr. Bilyk and Mr. Mitchell did not expressly refer to Express Mail Label 
EV667329735US because the Express Mail packages are not individually logged-in and logged- 
out of the Quarles & Brady mail room. Mr. Bilyk and Mr. Mitchell attested only to facts that are 
true and supportable. 

On pages 4-5, the December 6 dismissal further states that: 

"Applicants also urge that the courier log is an independent and contemporaneous record, 
made within one business day of the deposit in question, that the Express Mail was in fact 
taken to the U.S. Post Office at the indicated time. However, the log does not contain 
any Express Mail numbers. One simply cannot determine from the log that the 
correspondence having Express Mail mailing number EV667329735US was even entered 
in the log. Moreover, it is not clear that the courier log was made within one business 
day of the deposit in question. The affidavit of John Mitchell states that he "maintains a 
daily manifest of all pickups and deUveries, including times and locations" but doesn't 
say when the entries in the log are made. The log does not seem to be in chronological 
order, it raises questions as to when the entries were made. If the entries weare made 
before the actual pickup or actual delivery, then it does not satisfy 37 CFR 1.10(d)(3)." 

The Examiner raises questions as to the sufficiency and accuracy of the courier log. 
Applicants maintain that the courier log is a contemporaneous business record made within one 
day of the deposit in question. The Examiner states that the affidavit of John Mitchell declares 
that he maintains a daily manifest of all pickups and deliveries, including times and locations, 
but doesn't say when the entries in the log are made. The Examiner misconstrues the affidavit. 
The courier logs are dated April 1 1 and April 12, 2005, respectively, see attached Exhibit E. hi 
paragraphs 8-1 1 of his affidavit, Mr. Mitchell explams the relevant entiies in the manifest. In 
paragraph 12, Mr. Mitchell states that "the above noted entiies in my manifest were made by my 
hand on April 1 1 and April 12, 2005." Mr. MitcheU's affidavit clearly states when tiie entiies in 
the log are made. Again, Applicants believe that tiie Examiner is not properly interpreting the 
affidavit. 
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The Examiner is correct that the courier log does not contain the Express Ivlail mailing 
label number EV667329735US. To be frank. Rule 1.10(d)(3) does not require that specific 
showing. Nonetheless, Applicants maintain that the necessary showing has been made herein 
that the requested filing date was the date the correspondence was deposited with the USPS prior 
to the last scheduled pickup for that day. Applicants' showing is corroborated by evidence from 
the USPS (USPS official letter. Express Mail Hacking record, and erroneous handwritten Express 
mail receipt) and fijrther by evidence that came into being after deposit and within one business 
day of the deposit of the correspondence in the USPS (courier log with supporting affidavits) in 
compliance with Rule 1 . 1 0(d)(3). 

As for questioning the accuracy of the courier logs, there is a perfectly logical 
explanation for the courier log to have entries that are not in "chronological order." Applicants 
have attached as Exhibit K a supplemental affidavit of Mr. Mitchell stating that it was his normal 
practice to make a partial entry in the log book upon receiving notification that a pickup needed 
to be made. Some pickups were routine, some pickups were special requests, depending on the 
needs of the cUent. Mr. Mitchell routinely made partial entries (client name and location only) m 
the log book upon receiving directions to make a pickup, i.e., prior to the actual pickup. Mr. 
Mitchell then tiiaveled to the various client business sites, picked up the packages, and at that 
time entered next to the client names tiie corresponding times when each pickup was actually 
made. If Mr. Mitchell had determined that it was more efficient or otherwise necessary to make 
pickups in an ordei different than was initially written in the log, then he did so and still entered 
the actual time ia the courier log as the pickup was made. That is, the time colunm of the log 
was not entered with the initial client name entry, but rather when the pickup was actually made. 
Thus, the initial partial entiy (client name only) acted as a note of each required pickup that 
needed to be made and the time portion was entered later when the pickup was actually made. If 
the pickups were made in a different order than initially entered, then tiie pickup times would 
indeed most likely be out of "chronological order." However, what is important is tiiat tiie time 
entiies were made in real-time with the pickups, notwithstanding the ordering of client entiies in 
the courier log. The ordering of the client entries initiated prior to the actual pickups does not 
bring into question the reliabihty or accuracy of the courier log. The supplemental affidavit was 
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not previously provided because the Examiner is raising new issues, which could not have been 
reasonably anticipated by Applicants. 

The Examiner has presented nothing to challenge the authaiticity or accuracy of the 
courier log and must accept it as a contemporaneous business record made within one day of the 
deposit in question. The courier log is a reliable record for what it contains. 

On page 5, the Decembw 6 disnussal further states that: 

"Applicants also urge that the fact that the USPS records show Express Mail mailing 
label number EV667329735US in its possession as of 5:05 p.m. on 12 April 2005 in 
combination with the log establishes that Express Mail mailing label number 
EV667329735US was deposited with the USPS on 1 1 April 2005. However, as noted 
above, the log is not a reliable record of whether a particular Express Mail mailing label 
number was picked up or deposited with the USPS on any particular date." 

The Examiner is dismissing out-of-hand, without proper consideration, a relevant 
component of Applicants' explanation. The USPS Express Mail tracking record, as presented in 
Exhibit F, is undeniable; the Express Mail EV667329735US package was in the USPS tracking 
system as of 5:05 p.m. on April 12^ 2005. The Examiner does not dispute this fact. Applicants 
have presented substantial evidence, in terms of contemporaneous business records and 
supporting affidavits, that no Express Mail deliveries from the offices of Quarles & Brady were 
made with the USPS on April 12, 2005, until 6:58 p.m. As discussed above, the courier log is a 
reliable record for what it contains and the affidavits must be given due weight for the sworn 
statements made therein. It does not rationally follow that the Express Mail EV667329735US 
package could have been delivered to the USPS on April 12, 2005. The Express Mail 
EV667329735US package was already in the USPS system by the April 12th delivery. The 
Examiner has made no logical or reasonable challenge to Applicants' evidence. Given these 
facts, which Applicants maintain that the Examine must accept, there is no reasonable 
conclusion other than tiiat tiie Express Mail EV667329735US package was delivered to the 
USPS onApril 11, 2005. 

On page 5, the December 6 dismissal further states that: 
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"Applicants also urge that the letter from Melanie Thomas of the USPS satisfies 37 CFR 
1.10(b)(3). The petition suggests that the letter from Melanie Thomas was based on the 
same evidence presented in the petition under 27 CFR 1.10(d). The petition states that 
"the U.S. Post Office understood and accepted the evidence and acknowledged the 
mistake. For the USPTO to discount and official statement from the U.S. Post office out- 
of-hand is improper." However, for the reasons set forth above, the evidence is not 
sufficient. Thus, any conclusion based on that evidence is unrelmble." 

Again, the Examiner fails to give proper consideration to another relevant component of 
Applicants' undisputed evidence. The Examiner simply dismisses an official letter from an 
agent of the federal government, and in fact a recognized agent of the USPTO, by noting that 
"the evidence is not sufficient" and "any conclusion based on that evidence is unreliable." 
Applicants suppose that the USPS would not agree or appreciate the Examiner's statement Yet 
the USPTO cannot arbifrarily disregard an official statement from the USPS, its own agent, 
which goes to the essence of the present issue, that: 

"After further review of your express mail piece number EV667329735US I have 
determined that this mailing was dropped off at our Main Post Office on April 1 1, 2005 
not April 12, 2005 as indicated by the Express Mail Label." 

Ms. Thomas makes important points in her letter. First, Ms. Thomas expressly states that 
the USPS conducted a review the subject Express Mail EV667329735US. Second, Ms. Thomas 
concludes that following the review, she determined that "this mailing was dropped off at our 
Main Post Office on April 11, 2005 not April 12, 2005 as indicated by the Express Mail Label." 
Clearly, Ms. Thranas understands tiie issue with the relevant package, drop-ofif location, and 
drop-off date, which is consistent with the substantial evidence presented in this petition. 

The USPS has the authority to receive and handle Express Mail on behalf of the USPTO, 
which in turn routinely grants filing dates for patent applications based solely on the USPS 
acknowledgement that the Express Mail package was properly dqjosited with the USPS, see 37 
C.F.R. 1 .10(a)(1). Thus, the USPTO has effectively delegated authority to the USPS for 
establishing filing dates for patent applications mailed via Express Mail through its 
acknowledgement of the date of deposit, i.e. the date of deposit with the USPS is shown by the 
"date in" on the Express Mail label or otiier official USPS notation, see 37 C.F.R. 1.10(a)(2). In 
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the instant case, the USPS has acknowledged that Express Mail EV667329735US was deposited 
on April 1 1, 2005. The letter in Exhibit G is written on USPS letteriiead and signed by an 
official USPS representative. The letter is clear as to the conclusion reached by the USPS 
regarding the date of deposit in question. AppUcants maintain that the letter must be viewed as 
an official USPS notation sufficient to establish the date of deposit with USPS. Moreover, 
Applicants submit that Ms. Thomas's letter is corroborative evidence from the USPS, precisely 
as contemplated by Rule 1.10(d)(3). Without evidence to the contrary, the USPTO must accept 
the review and decisions of its own agent, the USPS, and cannot arbitrarily disregard that 
assessment 

Another fact that cannot be disputed is that the receipt for Express Mail Label 
EV667329735US is defacto erroneous. The USPS records show the Express Mail 
EV667329735US package in the USPS tracking system by 5:05 p.m. on April 12, 2005, see 
Exhibit F. Yet, the fu-st step in receiving an Express Mail package is to enter the date and time 
accepted. The date accepted on the Express Mail Label EV667329735US is April 12, 2005; the 
time accepted is 19:45 (7:45 p.m.), see Exhibit B. These two statements taken together are 
inconsistent as the USPS cannot have a package logged into its tracking system prior to the time 
and date that it was initiaUy accepted. The USPS tracking record in Exhibit F is computer time 
and date stamped. The "date accepted" and "time accepted" on the Express Mail Label 
EV667329735US were written by human hand. The valid conclusion is that the discrq)ancy 
resides with the human component, i.e., that the hand-written Express Mail receipt is erroneous 
and the computer-generated time and date stamp on the USPS tracking record is correct. These 
are official USPS records and cannot be sunply dismissed by the Examiner. 

What is unreliable and in fact erroneous is the receipt for the Express Mail 
EV667329735US showing the date accepted as April 12, 2005. The April 12th filing date 
cannot be correct. Yet, the USPTO has relied and continues to rely on this obviously erroneous 
receipt to assign the April 12th filing date for the subject patent application. The USPTO 
continues to deny Applicants' petitions to correct the matter. The USPTO dismisses 
contemporaneous business records, misconstrues affidavits, and ignores official statements by its 
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own agent, for reasons that Applicants cannot understand or accept. Still, the underlying error 
(incorrect hand- written date accepted) leading to the problem was not caused by AppUcants, but 
rather by an agent of the USPTO. Applicants should not be caused to suffer from an error of the 
USPS (and effectively the USPTO). 

IV. Conclusion 

It is important for the Director to consider all of the evidence contained in this petition. 
Applicants maintain that the necessary showing has been made herein that the requested filing 
date (April 1 1, 2005) was the date the correspondence was deposited with the USPS prior to the 
last scheduled pickup for that day. Applicants' showing has been corroborated by evidence from 
the USPS (USPS official letter. Express Mail tracking record, and erroneous handwritten Express 
mail receipt) and further by evidence that came into being after deposit and within one business 
day of the deposit of the correspondence in the USPS (courier log with supporting affidavits) in 
compliance with Rule 1 . 1 0(d)(3). In spite of the multiple petitions, the Examiner continues to 
discount contemporaneous business records (courier logs) based on iUo^cal and inaccurate 
reasoning. The Examiner still has not properly considered the affidavits submitted with the 
petitions, and in fact has misconstrued statements contained therein. The Examiner has ignored 
official records and statements by the USPS. 

Applicants respectfiilly request the Director to consider the totality of the evidence 
contained in this petition. Applicants have established a chain of custody by sworn affidavits 
that the Express Mail package was delivered to the USPS on April 1 1, 2005. The affidavits 
support the contemporaneous business records (courier logs) which fiirther confirm the Express 
Mail EV667329735US package was delivered as stated. The receipt for the Express Mail 
EV667329735US package, which the USPTO is presently using as the filing date of the subj ect 
patent application, has been shown to be erroneous. 

Applicants have offered and continue to offer a reliable, truthful, and accurate 
explanation of the requisite fects. The Express Mail EV667329735US was deposited with the 
USPS on April 11, 2005. The independent and objective evidence contained in the courier logs 
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and sworn affidavits confirm this fact The package could not have been deposited with the 
USPS on April 12th because Hie USPS had possession of the package before the April 12th 
delivery by Applicants' courier. The U.S. Post Office understood this reasoning and provided its 
official statement confirming the actual date of acceptance as April 11, 2005. Applicants believe 
that the totality of the evidence is sufficient, independent, and objective corroboration under Rule 
10(b)(3). For the above reasons. Applicants are compelled to invoke the supervisory authority of 
the Director under 3 7 C.F.R. 1.181 to seek a proper resolution. 

This petition is being filed as promptly as the circumstances and gathering of information 
would allo w. The present patent application is of high business importance to the assignee of 
record. It would be unconscionable for the USPTO to continue to rely on an erroneous receipt 
(Express Mail filing receipt dated April 12, 2005), discount Applicants' evidence, ignore 
statements of its own agent, and deny Applicants a fair examination of its patent application. For 
all of the foregoing reasons and based on the supporting documentation. Applicants respectfiiUy 
request the Director to grant this petition to accord U.S. Patent Application No . 1 0/5 3 1 , 1 5 9 a 
filing date of April 1 1, 2005. Applicants ftirther request that the '159 patent application be 
withdrawn from abandonment and submitted for examination before the USPTO. 



Address all correspondence to: 

Robert D. Atkins 
Quarles & Brady LLP 
One Renaissance Square 
Two North Central Avenue 
Phoenix, AZ 85004 
Telephone: 602-229-5311 
Facsimile: 602-229-5690 
Email: rda@quarles.com 



Respectfully submitted, 

QUARLES & BRADY STREICH LANG LLP 



February 6, 2007 




Robert D. Atkins 
Reg. No. 34,288 
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EXPRESS MAIL CEkXEFICATE: EV667329735US 



I hereby certify that this correspondence listed below is being deposited with the United States Postal Service on the 
dale set forth below as Eq)ress Mail in an raivdope addre^ tyrMMI Stop PCT RO/US, Commissioner for Patents 
P.O. Box 1450, Alexsaidria,VA 223 13-1450. — - 



Date of Signature 
and Deposit: April 



//.20Q5 




MAILING 



Applicant 
Serial No. 
Date of Filing 
Title 

Art Unit 
Examiner 
Docket No. 



Paul S. Keim et al. 
To be assigned 
April 11,2005 

MOLECULAR SIGNATURE AND ASSAY FOR FLUOROQUINOLINE 

RESISTANCE IN BACILLUS ANTHRACIS 

To be assigned 

To be assigned 

112624,00029 



Mail Stop: PCT RO/US 

Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 223 13-1450 

Type of Filing: 

1) Transnuttal Letter to the United States Designated/Elected Office (DO/EO/US) 
Concerning a Filing Under 35 U.S.C. 371 (2 pages) (in duplicate) 

2) Preliniinary Ammdment (3 pages) 

3) Application Data Sheet (3 pages) 

4) Executed Declaration (4 pages) 

5) Executed Power of Attorney (4) 

6) Assignments (4), plus Recordation Form Cover Sheet 

7) Verification Statement (1) 

8) Paper copy of Sequence Listii^ (28 pages) 

9) Diskette with, copy of Sequence Listing 

1 0) Return postcard 



QBPHX\1920690.1 



Express Mail Lafc^ Mo. EV6B73k. iUS 

Under F'apenworfi: RedticBDn Ai^bf 1535, no 



PT0-139D {Rev,02-2Dli5) 
Ap^.^^ fbr use ttnough 3^1/2007. OMB 0851-0021 
U^. Patert and Trademark Office; U.S. DEPAF!TMENT OF COMMERCE 
are leqinied to respond to a coll^C&bn pf inlbnnafiDn unless U cfisptays a valid OMB contml number. 



TRANSMITTAL LETTER TO THE UNITED STATES 
DESIGNATED/ELECTED OFFICE (DO/EO/US) 
CONCERNING A SUBMISSION UNDER 35 U.S.C. 371 


A"n"lURNfcY'ii lXX::KHii NUMBhR 
112624.D0029 


U.S. APPUGATiON MO. (if known, see 37 CFR 1 .5) 

To be assigned 


1MTERNATIONAL APPUCATIDN NO. 

PCT/US2003/032BB7 


IMTERNATIDNAL RUNG DATE 

14 October 20D3 


PRlORnrV DATE CLAIMED 

1 1 October 2002 


TITLE OF INVENTION 

MOLECULAR SIGNATURE AND ASSAY FOR FLUOROQUINOUNE RESISTANCE IN BACILLUS AhTTHRACIS 



Paul S. Keim, Talima Pearson, Lance Pnce, and Joseph D> Busch 



Applicant herewith submits to United States Designated/Secfed Office (DO/EO/US) the following items and other information: 

1. 0 Thfe is a FIRST sUbmKsaon erf Herns CDiricemi^ 

2. n This is a SECOND or SUBSEQUENT submission of ferns concerning a submissbn under 35 U.S.C, 371. 

3. 0 This is an express request to begin natbnalexamhtefo^ 

(5). (B), (9) and (21) indicated beiow. 

4. 0 The US has been elected (Artbte 31). 

5. 0 A copy of the Jntemaftmal Application as filed (35 U-S.C. 371(c)(2)) 

a. Ll is attached hereto (required only If not axnmunicated by the Intei^^ 

b. CH has been communicated iyy the Intemationat Bureau, 
c 0 is ndl required, as the application Vk«sfiM in the United States Rete 

B d An English language translation erf the Intemational Applicatioh as filed (35 U.S,C. 371 tc)(2)). 

a. □ is attached hereto, 

b. D has been prev^sly submitted under 35 154(dX4). 

Amendments to the claims of the Intemational Application under PCT Artide 19 (35 U.S.C. 371(c)(3)) 
are attached hereto (recjuired only if not communicated by the Intemational Bureau), 
have been communicated by the International Bureau, 

c. □ have not been made; however, the time fimitfor making such arnendments has NOT expired, 
have not been made and wilj not tse made. 

8. D An English language translation of the amertdmerrts to the daims under PCT ArtSde 19 (35 U.S.C. 371 (c)(3)), 

9. 0 An oath or dedaralron of the inventDr(s) (35 U.S.C. 371 (cX4))l 

1 0 r~l An English language translation of the annexes of the International Preliminary Examination Report under PCt 
' Aitide 3B (35 U.S.C. 371 (c)(5)). 

items It fp 20 below concern document(5) or informatiipn Included: 

11. n An Information Disclosure Statement under 37 CFR 1.97 and 1 .98. 

12. 0 ^ assignmertl document for reconiing. A separate cover sheet in complianGe v«lh 37 CFR 3.28 and 3.31 is included. 

13. 0 A preliminary amendment 

14. Q An Appfication Data Sheet under 37 CFR 1.76. 
A substitute speciiication. 



15. □ 

1 B. 0 A power of attorney and/or change of address tetter. 



17, 0 A computer-readable form of the sequence listing in accordance with PGT Rule 1 3ter.2 and 37 CFR 1.821- 1.825. 
IB. 0 A second copy of the published International Application under 35 U.S.G. 154(d)(4). 

19. O A second copy of the English language translation of the intematfonal application under 35 U.S.C 154(d)(4). 

0 Verification Statement and Return postcard. 
Other items or information: 

This cbttecfion of information is required by 37 CFR 1.414 and 1.491-1 .492. The information is r&quired to obtain or retain a benefit by the pubfic. which fe io file (and by the 
USPTO io process) an appiicaUon. Conlidentiarity is governed by 35 U3.C. 12Z and 37 CFR 1.11 and 1.14. This collection is estimated to take 15 minutss to cornplete, 
induding gathenng informafion, preparing, and submitting the completed fcffm to the USPTO. Time ssnill vary depending upon Ihe indhridua! case. Any comments on iEhe amount 
of fime vou reoune to complete this fonn and/or suggestions for tteducShg B»s burden, should be sert Id the C^ef IrtfbmisfiDn Dffcer. U.S. Patent and Trademark OfRcs, U.S. 
Department rf Cornmerce. P.a Box 1450. Alexandria. VA 2231 3-1450. DO NOT SEND FEES OR COMPLHTED FORMS TO THIS ADDRESS. SEHD TO: MaH Stop PCt. 
Comir&stener for Patents, P.O. Box 145D. Alexandria. VA 22313-14S0. „^ -t o 

^^^^^^"-^ 1920471 



PTO-1390 [Rev. 02-20D5) 
/Sipprwed for usa Birough 3/3t/2DDT, OMB DB51-0021 
US PalEffit and Trademark C«itoe;U,S.DEPA!mO»rr OF CX)lafc^C^ 

under the PapBrv^tedudto Acttf ^995. no parsons .Bquired to r.^nd tP a ca««flo n of 
U.S. APPUCATION NO. kntwn, see 3T CFR 15) 



To be assigned 

The followiztg fees have been sv^iBed 
21. 0 Basic national fee. 



INTERWATiONAL APPUCATION WO. 

PCTAJS2003/Q32B87 



$300 



^nJae.^^^S'^am"™"- ..port p«pB«d by USPTO and all daim, s^BsJy provisions of 



PCT Article 33(1 H^)..-.. " " ' 

AH ottier situattons..-*... - - ^ ■- 



^L^. (37 CFR 1.445(a)(2)) has been paid on 1i» htonafiMBl appScation to the USPTO ^^^ an 

If^emBfi&na! Searching Authority.. — * 

intemafional Se^rcii Report prepaed and provided to the Office 

All crih^sttuatiDns — ^ ' " 



ATTORNEY'S DOCKET NUMBER 

1 1 2624.00029 

CALCULA.T1DNS PTO USE ONLY 



5 



300.DD 



$ 



200.00 



$40D 
.$500 



$ 100.00 



TO TAL OF 21. 22 and 23 = -■ . ^ ^. 

r-t Addmonal tee for specmcati^ n and drawings tited in paper over 100 sheefe (excluding 
'-J sequence Ksting or computer program risting filed in an dectronc medium). 
TKft fee is $250 for each additionai 50 sheets of paper or tracton thereof. 



$ 600.00 



Total Sheets 



-100 = 



E5ctra Sheets 



fSO - 



Number of each additionrf 50 or ftacfion 
thereof (round up to a whole number) 



RATE 



X$250 



Surcharge of $130.00 for furnishing the oath or declaration lat^ than 30 months from the earliest 
claimed piiority date (37 CFR 1.492(e)). 



CLAIMS 
Tc^l daims 



NUMBER FILED 
22 ~20 = 



-3 = 



NUMBER EXTHA 



independent claims 
MULTIPLE DEPENDENT CLMM(S) (if applicable) 



0 




RATE 1 


$ 1 


X $50 


$ 100.00 




X $200 1 


$ 0.00 






1 5 0.00 





TOTAL OF ABOVE CALCULATIONS = $ 700.00 



Appficant claims smatt enflty status. See 37 CFR 1.27. Fees above are reduced by K 



350.00 



SUBTOTAL = I $ 350.00 



Processing fee of $130.00 for furnishing the Engfish trartelation later tfian 30 months from the eariiesit 
claimed priority date (37 CFR 1.452(f)). 



TOTAL NATIONAL FEE ^ \ $ 350 

$ 40.00 



Fee for recording the enclosed assignment (37 CFR 1 .21 (h)). The assignment must be accompar^ed 
by an appropriate cover sh e^t (37 CFR 3.28, 3.31). $40.00 per property 

TOTAL FEES ENCLOSED = I $ 39Q.00 



Amount to be 
refunded: 



Amount to be 
charged: 



to cover the above fe^ is endosed. 



$ 390,00 



A check in the amount of $ ^ 

0 Please charge my DeposHAcpourt No. JlZ::5H55_ taa»a^^ to caver the above fees. 

A duplicate copy of this she^ is OTdosed. 
r M The commissioner is hereby authorized to charge any additional fees which may be required, or credit any overpayment to Deposit t 
Account No. 17-0055 . A dtipBcate copy of this sheet is enclosed. 

d □ Fees are to be charged to a credit caM. WARNING: Infom^ation on this fomi ^ay become pub^ Credit card information should not 
be included on this form- Provide credit card iifcnnation and aulhonzation on PTO-203B. 

NOTE- Where an appropriate time limit under 37 CFR 1.495 has not been met. a petitiojxlo revive (37 CFR 1.137(a) or (b)) must be filed 
and granted to restore the tntematlonal Appficafion to pendmg stahis. 

SEND ALL CORRESPONDENCE TO: 

Robert D.Atkins 

QUARLES & BRADY STRBCH LANG LLP 
One Renaissance Square 
Two North Centra! Avenue 
Phoenix, AZ 85004 





SIGNATURE 




Robert D. Atkins 




NAME 




34,28B 





REGISTRATION NUMBER 



PTD-t33D (Ftev. D2-2DD5) 
iid far U5& through 3/31/2D07. OWB 0551-ODZl 
Paisnl and Tradesnaik ORbe; U 3. E^ARTltflBhfr OF COMMERCE 
UndBT the Paparwort: RedwcSpn Act erf 1995, no persons are taqiiireil fa> respowl to a coPecaan of iirfwmaliun urtess It dsptays a vaiid DMB carbzA number. 



Express l^ail Lab&l No. EV6673. >US 



TRANSMITTAL LETTER TO THE UNITED STATES 
DESIGNATED/ELECTED OFFICE (DO/EO/US) 
CONCERNING A SUBMISSION UNDER 35 U.S.C. 371 



INTERNATIONAL RUNG DATE 

14 October 2003 



A.mORKEY'S DCMi^CET KIMBER. 

112624.00029 



U.S. APPUCATION NO. (If known, see 37 CFR 1 .5) 

Td be assigned 

PRIORrfY DATE GLAIh^ 

11 October 2002 



APPUCANT(S) FOR DO/EO/US 

Paul S, Ke lm, Tal'ima Pearson, Lance Prfcg, and Joset^ D, Buscn 

AppScant herewith submits to the United States Desipnated/aeded Office (DO/EOAJS) the following items and other infbimation: 

1 El This is a HRST submission of items concerning a submissiDn under 35 U.S-C. 37 1 . 

2_ D This is a SECOND or SUBSEQUENT submission of rtems concermng a sujamission under 35 U.S.C. 371 . 

3. 0 This is an esq>ress request to begin national e>3minatton procedures (35 U.S.G. 371 (f)>. The submission must indude items 

(5). (B). &) and {21 ) indicated below. 

4. 0 The US has been ejected (Article 31). 

5. 0 A copy of the InlematiDna! AppUcatian as filed (35 U.S.C. 371 (cXZ)) 

2L is attached hereto (required only if not commumcated by the International Bureau), 
fc,. has been communicated by the Intemationa! Bureau. 

c. [3 is not required, as the applicafion was filed in the United States Rece'Mng Office {RDrtJS). 
B. Q An English language translation of ttie International Appic^fion as filed (35 U.S.C. 37l{cX2)). 
a. □ is attached hereto. 

K I I has been previously submffied under 35 as.G.t54(dX4). 
7 B Amendments to the daJms of the IntemaSonal Application under PCT Article 19 (35 U.a.C. 371 (cX3)) 

are attached hereto (required only if not communicated by the Irtenational Bureau), 
have been commurucated by the bttemational Burrau. 
c. D have not been made; however, the time Rmit for making suc^i amendments has NOT expired, 
have not been made and will not be made. 
8. LH An English language translation of the amendments to the daims under PCT Artide 1 9 (35 U.S.C. 371 (c)(3)). 
a E An oath or dedaratjon of the inventor(s) (35 U.S.C. 371 Cc)(4)). 

10 r~| An English language translation of the annexes of the International Preliminaiy. Examination Report under PCT 
Article 36 (35 U.S.C. 371(c)(5)). 

Items 11 to 20 below concern documBnt(5) or Information incTuded: 

1 1 D An Information Disdosure Statement under 37 CFR 1 .97 and 1 .95. 
An assignment document for recording. A separate cover sheet "m compfiarice witii 37 CFR 3J28 and 3.31 Is included. 
A prelirninary amendment 
An Appficafipn Data Sheet under 37 CFR 1.7B. 
A substitute spedficatiDn. 

A power of attorney and/or change cf address tetter. 

A computer-reariatrte fwm of the sequKice listing in accordant wth PCT Rule 13fer.2 and 37 CFR 1 ^21- 1 .825. 

A second copy of the published tntemattonal Apprication under 35 U.S.C^ 154(rf)(4). 

A second copy rf the English language translation of the international application under 35 U.S.C. 154(d)(4), 

Vertfication Statement and Return postcard. 



Otiter ifems or informatiDn: 



This coIlEdiDn of inform^Dn is reqwEri by 37 CFR 1.414 and 1.491-1.492. The inlomistion is reE{ured Id obfein or retain a benefit by Ihe pubnc. which is to file (and by the 
iStO to procBEB) an apficafiwi. ConfidentiaUly is gWEmed by 35 U.S.C. 122 and ST CFR 1.11 and 1.14. This colledion is esfimaled to take 15 minutes to complete, 
indudinn nattieiing irtformafion. preparing, arid siibn^ng the completed fomi to the USPTD, "nmE wfll vary depending upon the Individual case. Any CDmrnents on the amount 
r* fimp vou mnuTre to comptEte this form arid/or suDgesfions for redudng thts burden, should be sent to the C^ief Informalion OffiDBr» U.S. Patent and Trademarit Office, U.S. 
DepartiT^nl Commeire. P-O. Box 145D. Alexandria, VA 22313-1450. DO NOT SEND FEES OR COMPLETED FORMS TO THS ADDRESS. SEND TO: Mail Stop PCT. 
GommtssioneFfor Patents. P.O. Box U50, Alexandria. VA Z231W4S0. 

1920471 



PTO-t390 (Rev. 02-2005) 
Appnwed ibr use fhrough 3/3V2Drr7. cAJB 0^1-0021 
U^. P^eri and TradBmafc Dfiice; U D5> ARTMENT OF COMIiJOlC^ 
Underlie f»apEFWOFk ReducODn Actcrf 1S95,nD pErsasns are T&cfimeA to reqapnd to a cottecSpn pfinformaBpn urfess tl dfeplsys a vafid DMB control number. 



U.S. APPUCATiON NO. (if knDVim. s&e 37 CFR 1.5) 

To be assigned 



IKTERMATIONAL APPLICATION WO. 

PCT/US2003/03^B7 



ATTORNEYS DOa<GET NUMBER 

112624.00029 



21. 



The foilDVwng fees have been submittfid 
0 Basic naiiDnal fee ^ « 



3D0.0O 



22. 1^5 Examination fee 

If Irttematfona! prefiminaTy e^aminatiDn repDrt prBpared by USPTQ and all darms safety provisitms of 

PCT ArticlE 33(1H4)-- - - - 

All other situafiDns - >..»2DD 



200.D0 



23. 0 Seardifee 

Search fee (37 CfR 1 .445(a)(2)) has been paid on the httentafional appRcalion to the USPTQ as an 

Intemafional Searching Authority..., - — - — 

Intematjona! Search Report prepared and provided to the Office — - — $400 

All other situafions....- ^ - r ^ 



$ 100.00 



TOTAL OF 21, 22 and 23 = 



$ 600.00 



Addiiipral fee for ^>BdficaSon and drawnngs filed in pap^ over 1 0D sheets (eluding 
L- ' sequence or computer program Fisting filed in an electronic medium). 
The fee is $250 for each addiSonal 50 sheets of paper or tracfiDn thereof. 



Total Sheets 



-1DD = 



Extra Sheets 



/SO = 



Number of each additional 50 orfrac^on 
therepif (round up to a vxhole number) 



RATH 



x$250 



Surcharge of $1 30.00 for furnishing the oath or dedaiaSon later than 30 months from the earfiest 
claimed priority date (37 CFR 1.492(e))- 



$ 0.00 
^ 0.00 



CLAIMS 


NUMBER FILED 


NUMBER EXTRA 


RATE ] 


$ j 


1 Total daims 


22 -20 = 


2 


X $^ 1 


$ 100.00 




Independent daims 


3 -3 = 


0 


X $200 I 


i 0.00 




1 MULTiPtE DEPENDENT CLAIM(S) fif appficabie) 


-i- $360 I 


5 0.00 




1 TOTAL OF ABOVE CALCULATIONS = j 


$ 700.00 




iFl Appricant daims small entity status. See 37 CFR 1 .27. Fees above are reduced by ML | 


350.00 




1 SUBTOTAL = 1 


$ 350.00 




j Processing fee of $130.00 for fumisHng the English translalion later than 30 monttis from the earfiest 
t daimed pdoifty dafe (37 CFR 1.492(f)). 


i $ 0.00 


j ~ TOTAL NATIONAL FEE = 


$ 350 


1 Fee for reconfing the enclosed a^nment(3T CFR 1.21(h)). The assignment must t>B accomparaed 
1 by an appropriate cover sheet (37 CFR 3.28, 3.31). $40.00 per property + 


$ 40.00 1 


1 TOTAL FEES ENCLOSED = 


1 $ 390.00 


1 


Amount to be 
refunded: 


$ 


Amount fo be 
charged: 


$ 390.00 



□ 



A dh&ck in the amount of $ 



to cover the atxwe fees is endosed. 



b. 0 Please charge my Deposrt Acojunl No: 17-0055 jj, ^^6 amount of $ 390.00 to cover the above fees. 
A duplicate copy of this sheet is enclosed. 

c 0 The Commissioner is hereby authorized to charge any additional fees which may be required, or credit any overpayment to Deposit t 
Account No. 17-DQ55 . A duplicate copy of this sheet is endosed. 

d n Fees are to be charged to a credit card. WARNING: Information on this fom may become public. Credit card information should not 
he included on this form. Provide credit card information and authorization on PTO-'203B. 

NOTE: Where an appropriate time limit under 37 CFR 1.495 has not been met, a petifiopLtorevive (37 CFR 1,t37(ay or (b)) must be filed 
and granted to restore the International Application to pending status. 



SEND ALL CORRESPONDENCE TO: 

Robert D. Atkins 

QUARLES & BRADY STREtCH LANG LLP 
One Renaissance Square 
Two North Central Avenue 
Phoenix, AZ 85004 

FORM FrCH39D (REV. D2-2D05) 



SIGNATURE 

Robert D. Atkins 



NAME 
34,288 



REGISTRATION NUMBER 



Page 2 of 2 



1920471 



EXHIBIT B 



QBPHX\207D931.1 






EV tL73a^735 US 




Customer Copy : 

Label 11 -F. April 2004 1 



l.l=lldl,Hij.^^.^q 



Mo. •' ■ Day Ywr ScMuled^lnJsff DeCv ^ 

-Tune Accepted ^ ,— 



m 



VI 


C£ 


U 


SE 



Dayof Delr^ry 
DN«aa\|ar^rf^na>iiipBtpy 



IJ'-I 



ozs. 




□ 



2nd Pay 



□ 



3rdDsy 



ir«t1 Alpha Counby Code 



CUSTOMER USE OWLY^v-.-^ - 



MEIHOD OP MVMBIK 

EipmssMalCDiporatoAneLHa 



Totaffp, 

$ 



i^^' Li ■ ■ V 



Emp. Inttialsji* 



UNITEDSmTESPO^ALSEllVfOE^ 



Post OfficeTo Addressee 



Delivery Attempt 

Day 



Mo. 

PelKreiy AitempT 



Mo. . 



Day 




Gam 
□ pm 



□ 

D PM 



inme 



Employee Slgna^re 



Err^Tioyee Signature 



FROM:pt£ASEPBtfn) 

r 



PHONEf 



StR£ICH LANG 

R£^?AISSAAC5 OWE 



PHOENIX 



112624.00029 



A2 93004-4-^58 




TO: 



PHONE L 



AL'cX AiNDI? lA 2231 3^ 

HftIL Sl'OPs PCT SO/US 



1 H 'i 0 



EXfflBIT C 



QBPHX\2070931.i 



IN THE UNITED STATES PATENT AMD TRADEMARK OFFICE 10/531159 

The foHowing documents have been received: 

EV667329735US - Certificate of Mailing; Transmittal Letter to the United States DesignatedAEteded 
Office (DO/EOrtJS) Concerning a Submission under 35 U.S.C. 371 (2 pages): Preliminary Amendment (3 
pages); Applicant Data Sheet (3 pages); Dedarafion (4 pages); Ppwer of Attorney (4); Assignments (4). 
alongj wHh Recordation Form Cover Sheet; VerffiGafion Statement Sequence Ustihg (2B pages); Diskette 

copy of Sequerxs LisSng: aod iBtum postcard. 
Applicant : Keim, Paul S^t Pearson, Tafima; Price, Lanoe B.; B 

Serial No. : Fending 
Patent No. : N/A 

ym^. Molecular Signatures and Assay for Fluoroquinofine Resistance in 

Badlius Anthrads 
Date; 4/11/2D05 
Our File: 1 1 2624.00029 

Attorney: RATKINS 
Secretaiy: MONEIUL 



QBSL IP Depi, 
Received on li 




Docket for _ C^p^ ^HK-f 



EXHIBIT D 



QBPHX\2070931.1 



DM THE UNITED STATES PATENT AND TRADEMARK OFFICE 



Applicant: 



Title: 



Paul S- Kedm et al. 



Application No.: 10/53 1,159 



MOLECULAR SIGNATURES AND ASSAY FOR FLUOROQUINOLINE 
RESISTANCE IN BACILLUS ANTHRACIS 



AFFIDAVrr OF ROBERT D. ATKINS 



I, ROBERT D. ATKINS, hereby and declare as follows: 

1 . The statements in this affidavit are tme and based on my personal knowledge. 

2. I am over the age of 21. 

3 . I am a Patent Attorney with the law firm of Quarles & Brady Streich Lang LLP 
located in Phoenix, Arizona. 

4. On April 1 1, 2005, 1 reviewed and signed the transmittal documents required for 
filing of the above patent application with the U.S. Patent and Trademark Office. 

5. On April 1 1, 2005, 1 personally transferred custody of the patent application and 
transmittal documents to Maritza O'Neill for filing with the U.S. Patent and Trademark OfiBce. 



Signed under penalty of perjury this 




day of May, 2005. 



ROBERT D. ATKINS 




STATE OF ARIZONA ) 
COUNTY OF MARICOPA ) 

I. K^ii^ "Dv^f-P' 



J a Notary Public in and for the County and 



State aforesaid, do hereby certify that ROBERT D. ATKINS, whose name is subscribed to tiie 
foregoing iastrument, appeared before me this day in person and acknowledged that he signed, 
sealed and dehvered the instrument as his free and volimtary act and deed for the uses and 
purposes therein set forth. 



Given under my hand and notanal seal this 



day of mfS 



3 2005. 




Signature of Notary 




Applicant: 



Paul S. Keim et al. 



Application No.: 



10/531,159 



Tide: 



MOLECULAR SIGNATURES AND ASSAY FOR FLUOROQULNOUNE 
RESISTANCE IN BACILLUS ANTHRACIS 



AFFIDAVIT OF WILLIAM BILYK 



I, WILLIAM BILYK, hereby declare as follows: 

1 . The statemeats in this ajBTidavit are true and based on my personal knowledge. 
2- I am over the age of 21. 

3. I have been employed by hxtellequick Delivery, located in Phoenix, Arizona, for 
approximately 1 - 1/2 years, 

4. I am currently assigned fiill-time to provide mail room services for Quarles & Brady 
Streich Lang LLP, Two North Central Avenue, Phoenix, Arizona. 

5. I am responsible for processing and overseeing deliveries and pickups of cdl mail and 
other courier services for Quarles & Bmdy, including all Express Mail packages for delivery to 
the U.S. Post Office. 

6. I was on duty perfomung my routine job functions on April 1 1 and April 12, 2005. 

7. It is my practice to place all Express Mail package given to me in a designated bin 
which resides in my work area under my control and custody for pickup by an Intelliquick 
cotmer. 

8. There is one scheduled mail pickup by an Intelliquick courier between 6:00 p.na. and 
6; 30 p.m. each business day. 

9. On April 1 1 ^ 2005, all Express Mail packages in my custody were picked up by John 
Mitchell between 6:00 p.m. and 6:30 p.m. Arizona time for delivery to the U.S. Post Office 
located at 4949 E. Van Buren, Phoenix, Arizona 85026. 

10. On April 12, 2005, ail Express Mail packages in my custody were picked up by John 
Mitchell between 6:00 p.m. and 6:30 p.m. Arizona time for delivery to the U.S. Post Office 
located at 4949 E. Van Buren, Phoenix, Arizona 85026. 
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AFFIDAVIT OF WILLIAM BDLYK 



1 1 . Other than noted above, there were no pickups of Express Mail packages in my 
custody firom ihe above business oflSces of Quarles & Brady for delivery to the U.S. Post Office 



on April 11 or April 12, 2005. 

Signed under peimlty of perjury this 



2.^^ day of May, 2005. 



STATE OF ARIZONA ) 
COUNTY OF MARICOPA ) 



WILLIAM 




J a Notary Public in aad for the County and 



State aforesaid, do hereby certify that WILLIAM BILYK, whose name is subscribed to the 
foregoing instrument, appeared before me this day in person and acknowledged that he signed, 
sealed and delivered the instrument as his ftee and voluntary act and deed for the uses and 
purposes therein set forth, / 

Given under my hand and notarial seal this ^ day of fV \ ol. 



^ 2005. 




Signature of Notary 




NOT^pv^f'"^ L DUFFY 
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Applicant: 



Paul S. Keim ef a/. 



Application No.: 



10/531,159 



Title: 



MOLECULAR SIGNATURES AND ASSAY FOR 
RESISTANCE IN BACILLUS ANTHRACIS 




AFFIDAVIT OF MAKITZA O'NEILL 



I, MAIUTZA O'NEILL^ hereby and declare as follows: 

1 . The statements in this affidavit are true and based on my personal knowledge. 

2. I am over the age of 2 L 

3. I am a Patent Assistant employed by Quarles & Brady Streich Lang LLP located at 
Two North Central Avenue in Phoenix, Arizona, 

4. As part of my duties, I prepare and process documents required for filing patent 
applications with the U.S. Patent and Trademark Office (USPTO). I am responsible for 
preparing and processing all patent applications which are filed by Quarles & Brady from its 
Phoenix offices. It is my practice to file all patent applications with the USPTO nsing Express 
MaiL 

5. On April 1 1 , 2005, 1 received the above identified patent application from Robert 
Atkins, with his instructions to file the patent application with the USPTO on that same day. On 
April 1 1,2005 J I prepared transmittal documents required for filing the above patent appUcatiDn 
with the USPTO. One of the transmittal documents that I prepared was a Certification of 
Mailing xmder 37 C.F-R. LIO. The Certificate of Mailiug includes the statement that "I hereby 
certify that this correspondence listed below is being deposited with the United States Postal 
Service on the date set forth below as Express Mail in an envelope addressed to; Mail Stop PCT 
RO/US, Comnrissioner for Patents, P.O. Box 1450, Alexandria, VA 223 13-1450". I signed the 
Certificate of Mailing on April 1 1, 2005 and placed the above patent application and transmittal 
documents, including the Certificate of Mailing in an Express Mail envelope having Express 
Mail Label No. EV667329735US, see attached Certificate of Mailing, dated April 11, 2005 and 
bearing my signature. The addressee on the Express Mail envelope was the USPTO. 
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Keim et al. 
USSN: 10/531,159 

APFEDAVrr OF MARITZA O'NEILL 



6. On April 1 1, 2005, 1 personally sealed the Express Mail package conteining tiie above 
patent application and transmittal documents, including the Certificate of Mailing dated April 1 1 , 
2005 and bearing my signature. 

7. On April 1 1, 2005, before 4:30 p.m. Arizona time, I personally delivered the above 
Express Mail package containing the above patent application directly into the custody of 
William Bilyk of Intelliquick with instructions to deliver die Express Mail package to the U.S. 
Post OfiSce on the same day. 

8- Mr. Bilyk acknowledged receipt of the above Express Mail package and placed the 
Express Mail package in the bin designed for same day delivery to the U.S. Post Office. 
Signed under penalty of perjury this ^^3^^ day of May, 2005. 




STATE OF ARIZONA ) 
COUNTY OF MARICOPA ) 



J a Notary Public in and for the County and 



State aforesaid, do hereby certify that MARITZA O'NEILL, whose name is subscribed to the 
foregoing instrument, appeared before me this day in person and acknowledged that he signed, 
sealed and ddivered the instrument as his free and voluntary act and deed for the uses and 
purposes therein set forth, i 

Given under my hand and notarial seal this Q^S ^ day of _ 



2005, 




Signature of Notary 




OFFIGtAtSEAL 

ERIN L DUFFY 

_ *^ARrcOPACOUP«Y 
i^CDmmfesbn Expires Jan 27. 200S 
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EXPRESS MAIL CEkTEBTCATE: EV667329735US 



I h^by c^ti^ &at this correspondence listed below is being deposited vnAi the United States Postal Searvice on the 
d^tfi set fortii below as Express Mail in an envelope addressed taTM&IJ Stop PCT RO/US, Commissioner for Patents^ 
P.O. Box 1450, Alexandria, VA 223 13- 1450. 



Date of Signature 
and Deposit: April 



//>2005 






ature 



onidfepositing mail) 



MARITZA O'NEILL 



CERTIFICATE OF MAILING PURSUANT TO 37 CXR. 1.10 



Applicant 
Serial No. 
Date of Filing 
Title 

Art Unit 
Examiner 

Docket No. 



Paul S. Keim et al 
To be assigned 
April 11, 2005 

MOLECULAR SIGNATURE AND ASSAY FOR FLUOROQUENOLINE 

RESISTANCE IN BACILLUS ANTHRACIS 

To be assigned 

To be assigned 

112624.00029 



Mail Stop: PCT RO/US 
Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

Type of Filing: 



1) 


Transmittal Letter to the United States Designated/Elected 0£fice (DO/EO/US) 




Concerning a Filing Under 35 U.S.C. 371 (2 pages) (in duplicate) 


2) 


Preliminary Amendment (3 pages) 


3) 


Application Data Sheet (3 pages) 


4) 


Executed Declaration (4 pj^es) 


5) 


Executed Power of Attorney (4) 


6) 


Assigoments (4), plus Recordation Form Cover Sheet 


V) 


Verification Statement (1) 


8) 


Paper copy of Sequence Listing (28 pages) 


9) 


Diskette with copy of Sequence Listing 


10) 


Return postcard 
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Applicant: 



Paul S- TLdimetal. 



ApplicatiLon No.: 



10/531J59 



Title: 



MOLECULAR SIGNATURES AND ASSAY FOR FLUOROQUINOLINE 
RESISTANCE IN BACILL US ANTHRACIS 




I, JOHN MITCHELL, hereby certify aad declare as follows: 

1 . The sfetements in this aflBdavit are true and based on my personal knowledge. 

2. I am over the age of 21. 

3 . I have been an employee of Intellequidc Delivery, located in Phoenix^ Arizona, for 
approximately 1 year. 

4. My duties include the pickup of all mail, including Express Mail packages, from 
various businesses each business day and deliver all such mail to the U.S. Post Of&ce on the 
same business day. 

5. My route includes the pickup of all mail, including Express Mail packages, from the 
business ofi&ces of Quarles & Brady Streich Lang LLP located at Two North Central Avenue, 
Phoenix, Arizona. 

6. My scheduled pick up at the above business offices of Quarles & Brady occiurs 
between 6 p.m. and 6:30 p.m. each business day. 

7. It is my practice to maintain a daily manifest of all pickups and deliveries, including 
times and locations. 

8. On April 1 1, 2005, 1 personally picked up all mail, including Express Mail packages 
from the designated bin maintained under the custody of William Bilyk, at the above business 
offices of Quarles & Brady at 6:07 p.m. Arizona time, as shown on the attached copy of my 
manifest for April 11, 2005. 

9. On April 1 1 , 2005, 1 personally delivered all mail, including Express Mdl packages, 
which I had picked up from Quarles & Brady, directly to an employee of the U.S. Post Office 
located at 4949 E. Van Buren, Phoenix, Arizona 85026. The delivery to the above U.S. Post 
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Kcim et al. 

USSN: 10/531459 

AFFIDAVIT OF JOHN MITCHELL 



Office occuired at 6:56 p.m. Arizona time on that day^ as shown on the attached copy of my 
manifest for April 1 1, 2005. 

10. On April 12, 2005, 1 pearsonaliy picked up all mail, including Express Mail packages 
from the designated bin maintained under the custody of William Bilyk, at the above business 
ofiBoes of Quarles Sl Brady at 6:08 p.m. Arizona tune, as shown on the attached copy of my 
manifest for April 12^ 2005. 

1 1. On April 12, 2005, 1 personally delivered all mail, including Express Mail packages, 
which I had picked up from Quarles & Brady, directly to an employee of the U.S. Post Office 
located at 4949 E. Van Buren^ Phoenix, Arizona 85026. The delivery to the above U.S. Post 
Office occurred at 6:58 p.m. Arizona time on that day, as shown on the attached copy of my 
manifest for April 12, 2005. 

12. The above noted entries in my n^nifest were made by my hand on April 1 1 and 
April 12, 2005. 

13. On April 1 1 and April 12, 2005, except as noted above^ I made no pickups of mail, 
iacluding Express Mail packages, from the above business offices of Quarles & Brady. 

Signed under penalty of perjury this Z3^D day of May, 2005. 




^^..^^^^m MITCHELL 



STATE OF ARIZONA ) 
COUNTY OF MARICOPA ) 



, a Notary Public in and for Hie County and 

State aforesaid, do hereby certify that JOHN MITCHELL, whose name is subscribed to the 
foregoing instrument, appeared before me this day ia person and acknowledged that he signed, 
sealed and delivered the iostrument as his j&ree and voluntary act and deed for the uses and 
purposes therein set forth. ^ 

Given under my hand and notarial seal this «=3. ^ day of f^^\/ 2005. 




Signature of Notary 





OfTIClALSEAL 

ERINLDUFFf 

HDTARY PUBUC - STATE OF AS^IZOMA 
MAraCOPACDtlNTY 

Comndssten Bqjres Jbr 27. S2006 
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USPS - Track & Confmn 



Page 1 of 1 





Track & Confirm 



Shipment Details 

You entered B^56 7329 735U S 

Your item was defivered at 10:41 am e>n April 14. 2005 in ALEXANDRIA, 
VA 22313 to PATENT OFFICE. The item was signed for by S DYAR. 

Here Is what happened earlier. 

■ ARRIVAL AT UNIT, April 14. 2005. 7:41 am. DULLES. VA 20102 

■ ENROUTE. April 13, 2005. 10:51 pm. DULLES, VA 20102 

■ ENROUTE, April 12, 2005. 6:54 pm, SCOTTSDALE. AZ 85255 

■ ACCEPTANCE. April 12, 2005, 5:05 pm. PHOENIX, AZ 85026 

Notification Options 



)^ Ti^ck & Confinn by email what is thfe? 
^ Request Proof of Defiireiry Vtfhatbttfe? 



( C5^>] 



Track & Confirm 
Enter label numbar. 



Track & Confinn FAQs { Gb>} 




POSTAL WSPECTOR5 
Preserving m>e Trust 



sitemap contact us government services 

Copyright © 1939-2002 USPS. AM Rights RbsfirVBd. Tenns of Use Privacy Policy 
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UNITED ^ATES 
POnZ&t SERVICE 



May 27, 2005 
Robert Atkins 

Quarles and Brady Streidi Lang 
2 North COTftral Ave 
Phoenix, Arizona 85004-4458 



Dear Mr. Atkins: 

After further review of your express mail piece number EV667329735US I have 
detemiined that this mailing was dropped off at our Main Post Office on April 1 1 , 
2005 not April 12, 2005 as indicafa^d by the Express Mall LabeL This mail piece had 
a next day delivery service standard and should have reached its destination in 
Alexandria Virginia on April 1 2, 2005. I apologize for the delay. If you have any 
further questions please do not hesitate to contact me at 602-225-3993. 



Sincerely, 
Melanie Thomas 

Customer Relations Coordinator (acting) 



475 L'B^AHTPlaja SW 
WashimGTOnDC 



Fax: 
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In re AppKcation of 
Keim et al 

SerialNo. : 10/531,159 

PCT No.: PCT/US03/32887 

Int. Filing Date: 1 1 October 2003 

Priority Date: 1 1 October 2002 

Attorney's Docket No. : 112624.00029 

For: MOLECULAR SIGNATURE AND ASSAY F( 

FLUOROQUINOLINE RESISTANCE IN BACILLUS 

ANTHRACIS 



DECISION ON 
PETITION UNDER 
37 CFR 1,1 0(d) 



lUis decisioa is in response to the "PETITION TO CORRECT 
PRUSUANT TO 37 C.F.R. 8 11 0(A\" filpH no Ti,t,<. onn< *i 



national stage filing date. 



BACKGROUND 



On 1 1 October 2003, applicants filed international application PCT/US03/32887 
that claimed priority of ati earlier U.S. provisional appUcation ffled 1 1 October 2002. A 
copy of the international plication was communicated to the United States Patent and 
Trademark Office from the International Bureau on 02 December 2004. Accordingly the 
thirty-month period for paying the basic national fee for the national stage in the United 
States expired at midnight on 1 1 April 2005. 

On 12 April 2005, appUcants filed a letter for entry into the national stage in the 
United States which was accompanied by, inter alia, a declaration and the basic national 
fee of $300. These papers were assigned U.S. Serial No. 1 0/53 1, 1 59. 



On -09 June 2005 , appHcants filed the current petition requesting that the above- 
identified apphcation be accorded a national stage filing date of 1 1 April 2005. 
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DISCUSSION 

37 CFR 1.10(d) states: 



Any p^on filing coires^ndence under this section that was received by 
the Office and delivered by the "Express Mail Post Of&ce to Addressee" service 
of the USPS, Vfho can show that the "date-in" on the "Express Mail" mailing label 
or other official notation entered by the USPS was incorrectly entared or onritted 
by the USPS, may petition the Director to accord the correspondence a filing date 
as of the date the correspondence is shown to have been deposited with the USPS, 
provided that: 

(1) The petition is filed promptly after the person becomes aware that 
the Office has accorded, or will accord, a filing date based upon an incorrect entry 
by the USPS; 

(2) The number of the "Express Mail" mailing label was placed on the 
paper(s) or fee(s) that constitute the correspondence prior to the original mailiog 
by "Express Mail"; and 

(3) The petition includes a showing which establishes, to the 
satisfaction of the Director, that the requested filing date was the date the 
correspondence was deposited in the "Express Mail Post Office to Addressee" 
service prior to liie last scheduled pickup for that day. Any showing pursuant to 
this paragraph must be corroborated by evidence from the USPS or that came into 
bemg after dq)osit and within one busings day of the deposit of the 
correspondence in the "Express Mail Post Office to Addressee" service of the 
USPS. 



Applicant has satisfied items (1) and (2). 

With respect to item (3), the Express Mail Label and the tracking information on the 
United States Postal Service website both indicate that the package was accepted on 12 April 
2005. In OTder to refixte this as the date of mailing, appHcant has filed affidavits of Robert D. 
Atkins, William Bilyk, Maritza O'Neill and John Mitchell, along with a letter from Melanie 
Thomas of the United States Postal Service. Mr. Atkins states that he gave the package to 
Marit2a O'Neill for filing with the USPTO. Ms. O'Neill states that she personally gave the 
package to Mr. Bilyk with instructions to mail the package the same day. She also states that 
Mr. Bilyk acknowledged receipt on that day, and placed the package in a bin designed for same 
day delivery to the United States Postal Sendee. Mr. Bilyk states that aU packages were picked 
up by Mr. Mitchell on both the 1 1 April 2005 and the 12 April 2005 for dehvery to the post 
office. Mr. Mitchell states that he picked up packages on both days and delivered the packages 
to the post office. Ms. Thomas states that upon fijrther review, she had detennined that the 
package was dropped off on 1 1 April 2005, and not the 12 April 2005. 

Petitioner has not provided sufficient evidence from the USPS, as required imder the rule. 
Specifically, Ms. Thomas fails to set forth the fectual basis upon which her conclusion is based. 
If her conclusion was based on evidence provided to her by the law firm, tiien such wpuH not 
constitute independent corroborating evidence. 



Therefore, the application is abandoned. 
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AppKcant may wish to consider filing a petition to the Commissioner under 37 CFR 
1. 137(b) requesting that the application be revived 

A petition under 37 CFR 1 .137(b) requrating that the application be revived on the 
grounds of unintentional delay must be filed promptly aft er applicant becomes aware of the 
abandonment and sudh petition mnst be accon^janied by (1) a statement that the "entire delay in 
filmg the required reply from the due date for the reply until the filing of a grantable petition was 
unintentional," (2) a proper reply unless it has been previously submitted, and (3) the petition fee 
required by law for revival of an unintentionally abandoned application (1.1 7(m)) . In this 
iostance, the fee required by law for revival of an unintentionally abandoned appHcation is 
$1500. If apphcant can qualify as a "small entity" mid does so prior to or together with the 
payment of the fee, the fee will be one-half of the amount indicated- 

The filing of a petition under the unintentional standard cannot be intentionally delayed 
and tiierefore should be filed promptly. A person seeking revival due to unintentional delay 
cannot make a statement that the delay was unintentional unless the entire delay, including the 
delay from the date it was discovered that the application was abandoned until the filing of a 
grantable petition to revive under 37 CFR 1. 137(b), was unintentional A statement that the 
entire delay was unintentional is not appropriate if petitioner intentionally delayed the filing of a 
grantable petition for revival under 37 CFR L 1 37(b) . 

CONCLUSION 

Applicant's petition to correct the national stage filing date to 12 April 2005 is herebv 
DISMISSED . ^ 

Any further correspondence with respect to this matter should be addressed to the 
Mail Stop PCT, Commissioner for Patents, Office of PCX Legal Administi-ation, P.O. Box 1450 
Alexandria, Virginia 223 13- 1450, with the contents pf the letter marked to the attention of the 
Office o|:EeT Lofeal Adminj 

BgBra S. Brittmgham Boris Milef 

PCT Special Programs Examiner PCT Legal Examiner 

Office of PCT Legal Administration Office of PCT Legal Adminisi 




Telephone; (571) 272-3280 
Facsimile: (571) 273-0459 
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In re AppHcation of 
raM et al 

Application No.: 10/531,159 

PCT No.; PCT/US03/32887 

Int. Filing Date: 14 October 2003 

Priority Date: 11 October 2002 

Attorneys Docket No.: 1 12624.00029 

For: MOLECULAR SIGNATURE AND ASSAY 

FOR FLUOROQUINOLINE RESISTANCE IN 

BACILLUS ANTHRACIS 



DECISION 



This decision is in response to appKcants' renewed petition under 37 CFR 1 . 1 0(d). iSled on 
03 March 2006. . 

BACKGROUND 

On 14 October 2003, appHeants filed international application PCT/US03/32887, which 
designated the U.S. and claimed a priority date of 1 1 October 2002. A copy of the international 
apphcation was coinmunicated to the USPTO from the Mtemational Bureau on 02 December 
2004. The thirty-month period for payiug tibie basic national fee in the United States expired at 
midnight on 1 1 April 2005 (29 January 2005 being a Saturday). 

On 12 April 2005, apphcants filed a submission for entiy into the national stage in the 
United States which was acconDpaxiied by, inter alia^ the U.S. Basic National Fee. 

On 09 June 2005, apphcants filed a petition mider 37 CFR 1. 10(d) requesting that the 
papers filed in the submission for entry into the national stage be accorded a date of 1 1 April 2005 
rather than 12 April 2005. 

On 27 Septen±)er 2005, a decision was mailed disnndssing apphcants' petition under 37 
CFR 1 . 1 0(d) because appHcant had failed to provide a showing, corroborated by evidence firom 
the USPS or that camye into being after deposit and within one business day of the deposit of the 
coixespondence in the "Express Mail Post Office to Addressee" service of the USPS 

QBSL IP Dept. 
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provide evidence from the USPS, which ^tablished to the satis&ction of the Comm^ioner that 
the requested filing date was the date the correspondence was dq)osited in the "Ejqpress Mail Post 



On 19 October 2005, the United States Designated/Elected Office (DO/EO/US) mailed a 
NOTIFICATION OF ABANDONMENT (Fonn PCT/DO/EO/909) indicating that the application 
was abandoned as to the United States of Anaerica as per the decision noailed 27 Septenier 2005. 

On 03 March 2006, apphcants filed the instant renewed petition under 37 CFR 1 . 1 0(d) . 

DISCUSSION 

A review of the application papers located in the appHcation file reveals that they were 
stanaped with a receipt date of 12 April 2005. The '"Express Mail" label number 
EV667329735US is shown on the Transinittal Letter which itemizes the items being filed. The 
copy of the Customer Copy of the ''Express Mail Post Office to Addressee" mailing label mailing 
label accompanying tihie petition contains the same "Bxpr^s Mail" label number. 

The copy of the Customer Copy of Express Mail mailing label #EV535680024US shows a 
"Date In" of "041205". 



37 CFR L 10(d) states: 

"(d) Aiypersoa fil^ secticm that was recdved by the Office ^ 

delivexed by the '"Express Mail Post Office to Addressee" service of tbie USPS, who can show that 
the "date-in" on the 'Express Mail" mailing label or othesr official notatbn eatesred by the USPS 
was incorrectly mtered or omitted by the USPS, may petition the Commissions to accord the 
coTrespondence a filing date as of the date the coirespondeace is shown to have been deposited 
with the USPS, provided that: 

(1) The potion is filed promptly after the person become aware that the Office has 
accorded, or will accord, a filiag date based upon an incorrect entry by the USPS; 

(2) The munber of the '"Express Mail'* mailing label was placed on the paper(s) or fee(s) 
that constitute the correspondeace prior to the original mailing by "Express Mail"; and 

(3) The petition includes a showiag which establishes, to the satisfaction of the 
CoinmissiDner, that the reqaested filing date was the date the correspondeace was dqK)sited in 
the "Express Mail Post Office to Addressee" service prior to the last scheduled pickup for that 
day. Any showing pursuant to this paragraph must be corroborated by evideace firom the USPS or 
that came into being afiar dq)odt and within one business day of the dqtosit of the 
correspondence in the "Express Mail Post Office to Addressee" service of the USPS. 



As noted in the decision mailed 27 September 2005, a satisfactory showing has been made 
under 37 CFR 1.10(d)(1) and (2), 

As to item (3), applicants still have not provided a satisfectory showing. 37 CFR 
1. 10(d)(3) requires any showing 'l3e corroborated by evidence from the USPS or that came into 
being after deposit and within one business day of the deposit of the correspondence in the 
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'Express Mail Post Office to Addressee' service of the USPS." As to this type of evidence, 
applicants haive provided a letter from the USPS and a courier log from the courier who picked up 
the package at the kw firm md delivered it to the USPS. Regarding the letter, as noted in the 
decision mailed 27 September 2005, the letter Ms to set forth the factual basis on which the 
conclusion was based and that if her conchision was based on evidence provided to her by the law 
firm, then it would not constitute independent corroborating evidence. 

As to the courier log, it appears to be intended to satisfy what MPEP § 513 indicates is an 
adequate showing of the date of deposit under 37 CFR 1 . 10(d)(3). The relevant portbn of MPEP 
§ 513 states: 

... a notation in a log book, entered afts dq)osit by the person who deposited the 
coirespondoice as "Express Mail" within one business day of sad! dqposit, siting foartli the item 
indicated above, wcnM be denied an petidon to be an adegoate sbovang of fte date of deposit 
nnder 37 CFR 1.10(d)(3). (emphasis added) 

The "items indicated above" are 

... a log book which contaks information such as the "Express Mail" number; the application 
number, attorney docket uunoiber or oflier sndi file identification mnnber; flie places date and time 
of iepositi the time of flie last scheduled pidc-up for that date and place of deposit; the 
depositor's initials or signature; and the date and time of entry in the log. 

-., The docunient provided by applicant includes the date, and time of deposit, r Howler; it does not 
u,:appear to^indude any of the other information. In particular, it does not include the."Express 

Mad" mail number, any file identification number* or the date and time of entry in the log. 
- Without the "Express Mail" mail number and file identification number, it is not clear how one is 

to reUabfy identify the package at issue. Without the date and time of entry in the log, it is not 

clear if the log came into being within one business day after deposit. 

CONCLUSION 

For the reasons set forth above, applicant's renewed petition under 37 CFR 1 10(d) is 
DISMISSED without prejudice. 

If reconsideration on the merits of this petition is desired, a proper reply must be filed 
within TWO (2) MONTHS fonn the mail date of this decision. Any reconsideration request 
should include a cover letter mtitied "Renewed Petition Under 37 CFR 1. 10(d)." No additional 
petition fee is required. 

Applicant may wish to consider filing a petition to the Commissioner under 37 CFR 
1 . 137(b) requesting that the application be reviwd. 

Please direct forther correspondence with respect to this matter to Mail Stop PCT 
Commissioner for Patents, Office of PCT Legal Adnmoistiration. P.O. Box 1450 AWanHt^a 
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Virginia 223 13-1450, with the contents of the letter marked to tbie attention of the Of&ce of PCX 
Legal AjdnMiiistration. 



Diamel Stemmer 
Legal Examiner 
PCX Legal Affeirs 

Office of Patent Cooperation Xreaty 

Legal Administration 
Xelephone: (571) 272-3301 
Facsimile: (571) 273-0459 
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KEIM et al. 

Application Ko.: 10/531,159 
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Attorney's Docket No.: 112624.00029 
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BACILLUS ANTHRACIS 



DECISION 



This decision is in response to appUcants' renewed petition under 37 CFR 1.10(d) filed 
on 21 August 2006. The renewed petition states that "Apphcants maintain that the USPTO has 
not properly considered all evidence, and seek to invoke the supervisory authority of the Office 
of the Director to reconsider the relevant fects in support of its position." This statement has 
been construed as a request for supervisory review. 

BACKGROTJND 

On 14 October 2003, applicants filed international application PCT/US03/32887, which 
designated the U.S. and claimed a priority date of 1 1 October 2002. A copy of the international 
application was communicated to the USPTO firom the International Bureau on 02 December 
2004. The thirty-month period for paying the basic national fee in the United States expired at 
midnight on 1 1 April 2005 (29 January 2005 being a Saturday). 

On 1 2 April 2005, applicants filed a submission for entry into the national stage in the 
United States which was accompanied by, inter alia, the U.S. Basic National Fee. 

On 09 June 2005, applicants filed a petition under 37 CFR LlO(d) requesting that the 
papers filed in the submission for entry into the national stage be accorded a date of 1 1 April 
2005 rather than 12 April 2005. 

On 27 September 2005, a decision was mailed dismissing applicants' petition under 37 
CFR 1 . 1 0(d) because applicant had failed to provide a showing, corroborated by evidence from 
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the USPS or that came into being after deposit and within one business day of the deposit of the 
correspondence in the "Express Mail Post Office to Addressee" service of the USPS 
provide evidence from the USPS, which established to the satisfaction of the Conmiissioner that 
the requested filing date was the date the correspondence was deposited in the "Express Mail 
Post Office to Addressee" service prior to the last scheduled pickup for that day. 

On 19 October 2005, the United States Designated/Elected Office (DO/EO/US) mailed a 
NOTIFICATION OF ABANDONMENT (Form PCT/DO/EO/909) indicating that the application 
was abandoned as to the United States of America as per the decision mailed 27 September 2005. 

On 03 March 2006, applicants filed a renewed petition under 37 CFR 1.10(d). 

On 21 June 2006, a decision was mailed dismissing applicants' renewed petition under 
37CFR 1.10(d) because applicant had failed to provide a showing, corroborated by evidence 
from the USPS or that came into being after deposit and within one business day of the deposit of 
the correspondence in the "Express Mail Post Office to Addressee" service of the USPS 
provide evidence from the USPS, which established to the satisfaction of the Commissioner that 
the requested filing date was the date the correspondence was deposited in the "Express Mail 
Post Office to Addressee" service prior to the last scheduled pickup for that day. 

On 21 August 2006, applicant submitted the instant renewed petition under 37 CFR 
1.10(d). As noted above, applicants' request that the Office of the Director invoke its 
supervisory authority under 37 CFR 1.181 has been construed as a request for supervisory 
review. 

DISCUSSION 

A review of the application papers located in the application file reveals that they were 

stamped vdth a receipt date of 12 April 2005. The "Express Mail" label number 

EV667329735US is shown on the Transmittal Lett&r which itemizes the items being filed. The 

copy of the Customer Copy of the "Express Mail Post Office to Addressee" mailing label mailing 

label accompanying the petition contains the same "Express Mail" label number. The copy of 

the Customer Copy of Express Mail maiUng label #EV535680024US shows a "Date In" of 
"041205". 

37 CFR 1.10(d) states: 

(d) Any person filing correspondence under tliis section that was received by tlie Office and 
delivered by the "Express Mail Post Office to Addressee" service of the USPS, who can show that 
the "date-in" on the "Express Mail" mailing label or other official notation entered by the USPS 
was incorrectly entered or omitted by the USPS, may petition the Commissioner to accord the 
correspondence a filing date as of the date the correspondence is shown to have been deposited 
with the USPS, provided that: 

(1) The petition is filed promptly after the person becomes aware that the Office has 
accorded, or will accord, a filing date based upon an incorrect entry by the USPS; 
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(2) The number of the '"Express Mail" mailing label was plac^ on the paper(s) or fee(s) that 
constitute the correspondence prior to the original mailing by "Express Mail"; and 

(3) The petition includes a showing which establishes, to the satisfaction of the 
Commissioner, that the requested filing date was the date the correspondence was deposited in the 
"Express Mail Post OflBce to Addressee" service prior to the last scheduled pickup for that day. 
Any showing pursuant to this paragraph must be corroborated by evidence from the USPS or that 
came into being after deposit and within one business day of tiie deposit of die correspondence in 
the "Express Mail Post Office to Addressee'* sendee of the USPS. 

As noted in the decision mailed 27 September 2Q05, a satisfactory showing has been 
made under 37 CFR L10(d)(l) and (2). 

The decision mailed 27 September 2005 indicated that item (3) had not been satisfied. In 
regard to the letter from Melanie Thomas of the United States Postal Service (USPS), that 
decision stated. 

Petitioner has not provided sufficient evidence from the USPS, as required under 
the rule. SpecifiLeally, Ms. Thomas fails to set forth the factual basis upon which 
her conclusion is based. If her conclusion was based on evidence provided to her 
by the law firm, then such would not constitute corroborating evidence. 

The decision also acknowledged the affidavits of Robert D. Atkins, William Bilyk, Maritza 
O'Neill, and Johii Mitchell The decision, however, failed to address the courier log provided by 
applicants. 

The decision mailed 2 1 June 2006 also indicated that item (3) had not been satisfied. 
That decision repeated the statement above regarding the letter from Melanie Thomas of the 
USPS. That decision also addressed the courier log. It stated: 

As to the courier log, it appears to be intended to satisfy what MPEP § 51 3 
indicates is an adequate showing of the date of deposit under 37 CFR 1 . 1 0(d)(3). 
The relevant portion of MPEP § 513 states: 

... a notation in a log book, entered after deposit by the person who deposited 
the correspondenGe as "Express Mail" within one business day of such deposit, 
setting forth the items indicated above, would be deemed on petition to be an 
adequate showing of the date of deposit under 3 7 CFR 1 .10(d)(3). (emphasis 
added) 

The "items indicated above" are 

... a log book which contains information such as the "Express Mail" number; 
the application number, attorney docket number or other such file identification 
number; the place, date and time of deposit; the time of the last scheduled 
pick-up for that date and place of deposit; the depositor's initials or signature; 
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and the date and time of entry in the log. 

The document provided by applicant includes the date and time of deposit 
However, it does not appear to include any of tiie other inforaiation. In particular, 
it does not include the ''Express Mail" mail number, any file identification 
number, or the date and time of entry in the log. Without the "Express Mail" mail 
number and file identification number, it is not clear how one is to reliably 
identify the package at issue. Without the date and time of entry in the log, it is 
not clear if the log came into being within one business day after deposit 

The petition filed 21 August 2006 has been construed as requesting supervisory review of 
the decisions mailed 27 September 2005 and 21 June 20Q6. 

Applicants state that the ''affidavits of Maritza O'Neill and WiUiam Bilyk confum that 
Express Mail EV667329735US containing the national stage patent application was placed in the 
Intelliquick courier pick-up bin by about 4:30 p.m. on April 1 1, 2005, see Exhibit D. These 
affidavits were made under oath and penalty of perjury and should be accepted as accurate and 
reliable statements." The affidavit of Maritza O'Neill refers specifically to Express Mail mailing 
label number EV667329735US. However, the affidavit was made six weeks after the date in 
question. There is nothing in the affidavit that suggests that Maritza O'Neill had any specific 
remembrance or recollection of that particular package. The affidavit appears to rely on the fact 
that the Certificate of Mailing was signed on that date by her. However, this Certificate of 
Mailing only estabUshes intent to mail it on that date, not that it was actually mailed on that date. 
The affidavit of William Bilyk merely states that on April 1 1, 2005 and April 12, 2005, all 
packages in his custody were picked up by John Mitchell between 6:00 and 6:30 p.m. Neither 
the affidavit of William Bilyk nor the affidavit of John Mitchell speeifically refer to Express Mail 
mailing label number EV667329735US. Rather, these affidavits simply confirm tiiat each of 
these persons performed tiieir usual duties on April 1 1, 2005 and April 12, 2005. 

The affidavit of Robert D. Atkins states that he reviewed and signed the transmittal 
documents and personally transferred custody of the documents to Maritza O'Neill on 1 1 April 
2005. However, this does not establish that the documents were mailed by Express Mail on that 
date. Moreover, as with the affidavit of Maritza O'Neill, the affidavit was made six weeks after 
the date in question and appears to be based on the date of signing rather than any specific 
remembrance or recollection of that particular package. 

Applicants also urge that the courier log is an independent and contemporaneous record, 
made within one business day of the deposit in question, that the Express Mail was in fact taken 
to the U.S. Post Office at the indicated time. However, the log does not contain any Express 
Mail numbers. One simply cannot determine from the log that the correspondence having 
Express Mail mailing label number EV667329735US was even entered in tiie log. Moreover, it 
is not clear that the courier log was made within one business day of the deposit in question. The 
affidavit of John Mitchell states that he "maintains a daily manifest of all pickups and deliveries. 
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including times and locations" but doesn't say when the entries in the log are made. The log 
does not seem to be in chronological order. For example, on page 1 of the courier log for 1 1 
April 2005, the last three entries have pickup times of 12:17, 1 1 :35, and 12:5 1 . Since the log is 
not in chronological order, it raises questions as to whai the enfries were made. If the entries 
were made before the actual pickup or the actual delivery, then it does not satisfy 37 CFR 
1.10(d)(3). 

Applicants also urge that the feet that the USPS records show Express Mail mailing label 
number EV667329735US in its possession as of 5:05 p.m. on 12 April 2005 in combination with 
the log estabHshes that Express Mail mailing label number EV667329735US was deposited with 
the USPS on 1 1 April 2005. However, as noted above, the log is not a reliable record of whether 
a particular Express Mail mailing label number was picked up or deposited with the USPS on 
any particular date. 

Applicants also urge that the letter from Melanie Thomas of the USPS satisfies 37 CFR 
1 . 1 0(b)(3). The petition suggests that the letter from Melanie Thomas was based on the same 
evidence presented in the petition under 37 CFR 1.10(d). The petition states that "the U.S. Post 
Office understood and accepted the evidence and acknowledged the mistake. For the USPTO to 
discount an official statement from the U.S. Post Office out-of-hand is improper." However, for 
the reasons set forth above, the evidence is not sufficient. Thus, any conclusion based on that 
evidence is not reliable. 



CONCLUSION 

For the reasons set forth above, applicant's renewed petition under 37 CFR 1 10(d) is 
DISMISSED without prejudice. 

If reconsideration on the merits of this petition is desired, a proper reply must be filed 
within TWO (2) MONTHS form the mail date of this decision. Any reconsideration request 
should include a cover letter entitled "Renewed Petition Under 37 CFR 1 .10(d)." No additional 
petition fee is required. 

Applicant may wish to consider filing a petition to the Commissioner under 37 CFR 
1 .1 37(b) requesting that the application be revived. 

Please direct further correspondence with respect to this matter to Mail Stop PCT, 
Commissioner for Patents, Office of PCT Legal Administration, P.O. Box 1450, Alexandria, 
Virginia 223 13-1450, with the contents of the letter marked to the attention of the Office of PCT 
Legal Administration. 

-■- - ■/; /-/\ ii 

Leonard Smith 
Supervisory Legal Examiner 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 



In re Application of 
Ai5>lication No. 



Paul S, Keim et al 



10/531,159 



PCX No. 



PCT/US03/32887 



Int. Filing Date 
Priority Date 



14 October 2003 



1 1 October 2002 



Title 



MOLECULAR SIGNATURES AND ASSAY FOR 
FLUOROQUINOLINE RESISTANCE IN BACILLUS 
ANTHRACIS 



Attorney Docket No. 



112624.00029 



AFFIDAVIT OF JOHN MITCHELL 



I, JOHN MITCHELL, hereby certify and declare as follows: 

1 . The statements in this affidavit are true and based on my personal knowledge. 

2. I am over the age of 21 . 

3. I have been an employee of Intellequick Delivery, located in Phoenix, Arizona, for 
approximately 3 years. 

4- In April of 2005, my duties included the pickup of all mail, including Express Mail 
packages, jfrom various businesses each business day, including the offices of Quarles & Brady, 
and deliver all such mail to the indicated location on the same business day. 

5. It was my practice to keep a manifest of all pickups and deliveries, including times 
and locations. 

6. When an order for pickup and delivery came in, it was common for me to write the 
client name/location for the order in the manifest, prior to the actual pickup. This initial entry 
served as a note to myself that the indicated pickup needed to be made. At the time I entered the 
client information for the order, I did not complete the time entry as the pickup and delivery had 
not been made yet 

7. I would then travel to each pickup and deUvery site. Depending on the route and 
urgency of the order, I would make judgments as to the order of pickup and delivery. The order 
of pickup and delivery did not necessarily match of the order of entries in the manifest. 
Sometimes I would pickup or deUver an order listed further down the manifest before I would 
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pickup or deliver an order listed higher in the manifest. In most cases, my pickup and delivery 
order did not matter to the client, provided it occurred during the same business day. 

8. Once I picked up or delivered Ihe package, I would then write tiie actual time of 
pickup or delivery in the manifest It was routine for the time entry m the manifest to be 
recorded at a different time, i.e., actual pickup or delivery tune, as the client information entry. 
In some cases, a time entry for pickup or delivery order listed higher in the manifest would be 
later in time than a time entry for pickup or delivery order listed fiirther down the manifest. 

Signed under penalty of perjury this 6th day of February, 2007. 




STATE OF ARIZONA ) 
COUNTY OF MARICOPA ) 



L 



a Notary Public in and for the County and 



State aforesaid, do hereby certify that JOHN MITCHELL, whose name is subscribed to the 
foregoing instrument, appeared before me this day in person and acknowledged that he signed, 
sealed and delivered the instrument as his free and voluntary act and deed for the uses and 
purposes therein set forth. 

Given under my hand and notarial seal this 6th day of February, 2007, 




SHARON R. URZl 

Nolajy Pub§c - Siate of Ari 

MARICOPA COUNTY 
My ,Q^^m^ i^jBS AbtS a axg 



^Signature of Notary 
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